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2
3
4
5
6
7
8 IN THE SUPERI OR COURT OF THE STATE OF WASHI NGTON
9 IN AND FOR THE COUNTY OF THURSTON
10
11 WASHI NGTON EMPLOYERS )
CONCERNED ABOUT REGULATI NG )
12 ERGONOM CS, ET AL., )
)
13 Petitioner, )
)
14 VS. )
) NO 01-2-1935-7
15 STATE L &I, ET AL., )
)
16 Def endant s. )
17
18 BE | T REMEMBERED t hat on Friday, July 12,
19 2002 the above-entitled matter cane on for Oral
20 by the Court before the HONORABLE PAULA CASEY, Judge of
21 the Superior Court of the State of Washi ngton,
22 Thur st on.
23
Carolyn M Koi nzan, KO NZCvb050W
24 Superior Court
2000 Lakeridge Dr. SW
25 A ynpi a, Washi ngton 98502
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APPEARANCES

TI MOTHY J. C CONNELL, Attorney at Law,
appearing on behalf of the Petitioner;

ELLI OTT S. FURST, Assistant Attorney General,
appeari ng on behalf of the State of Wshi ngton;

LAWRENCE SCHVERI N, Attorney at Law, appearing
on behal f of AFL C O
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FRI DAY, JULY 12, 2002

THE COURT: Good norning. W are back after
the June 28th argunent in this matter. This case, of
course, cones before the Court on a challenge to the
ergonomi cs rule issued by the Departnent of Labor and
I ndustries in May of 2000.

As counsel well know, a 100,000 page
rul e-maki ng record was transmitted to the Court in
regard to this rule challenge, but the parties
t hensel ves designated a nuch smaller portion of the
record for me to review. | have, of course, reviewed
t he designated part of the record as well as the
briefing and heard the oral arguments on June 28.

Today |'m going to discuss the standard of
review to be applied to this rule-naking review. |'m
going to discuss the procedural challenges to the

tinmeliness of the filing of the cost/benefit analysis

and the inplenmentation plan; | will discuss whether the

Departnent of Labor and Industries has authority to

regul ate workpl ace risk factors that cause or contribute

to nmuscul oskel etal disorders; |'Il discuss whether
epi dem ol ogi cal studies may be relied on for these

rules; 1'll discuss the sufficiency of the cost/benefit
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anal ysis and the inplenentation plan.

I will apologize both to counsel and those of
you who are spectators that |I'mgoing to stunble over
the word epi dem ol ogi cal many tines in today's hearing.
Can counsel just say the word one time for ne?

MR. O CONNELL: Epi domi ol ogi cal

MR. FURST: | concur

THE COURT: First I'll address the standard of
review.

RCW 34. 05.570(2) (c) addresses the standard of
review in a proceeding involving a .review of the rule.
It declares that the Court shall declare the rule
invalid only if it finds that the rule violates
constitutional provisions; the rule exceeds the
statutory authority of the agency; the rule, was adopted
wi t hout conpliance with statutory rul e- maki ng
procedures; or the rule is arbitrary and capricious. It
is ny belief and ny finding that this statute governs
the Court's review of rule making.

However, of course, there is nore to the
Court's review of a rule. RCW34.05.328 sets forth
requi rements that nust be complied with in adopting
significant |egislative rules, which of course this is.
In subsection (1) the statute provides that before

adopting a rule, an agency shall clearly state in detail
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t he general goals and specific objectives of the statute
that the rule inplenents; deternmine that the rule is
needed to achi eve the general goals and specific
obj ectives stated under (a) of this subsection, analyze
the alternatives to rul e-nmaki ng and the consequences of
then not adopting the rule; deternine that the probable
benefits of the rule are greater than is probabl e cost,
taking into account both the qualitative and
guantitative benefits and costs and the specific
directives of the statute being inplenented; deternine
after considering alternative versions of the rule and
the analysis required that the rule being adopted is the
| east burdensone alternative for those required to
comply with it that will achieve the general goals and
obj ectives under this section; and deternine if the rule
differs fromany federal regulation or statute
applicable to the sane activity or subject matter, and,
if so, determne that the difference is justified.

In subsection (2) the statute goes on to
provi de that the agency shall place in the rul e-making
file docunentation of sufficient quantity and quality so
as to pursuade a reasonable person that the
determ nations are justified.

So, while court review generally is governed

by the arbitrary and capricious standard, the Court nust
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al so make sure that the statutory rul emaki ng procedures
are conplied with, and, specifically, that the

requi rements of RCW 34.05.328 were conplied with to the
extent that they have been chal |l enged.

In this case, the first mmjor procedural
chal | enge brought by the petitioners is that the
Departnent failed to have the cost/benefit analysis
requi red by RCW 34.05. 328 conpl eted and avail abl e for
public comment prior to the rule's adoption

RCW 49. 17. 040 sets forth requirenents of
public notice of rule making for the industrial health
and safety. This statute requires publication of the
general subject matter of the proposed rules and
information for |ocating copies of proposed rules in
order to receive public coment.

RCW 34. 05. 320 and 325 are the Adm nistrative
Procedures Act directives governing public participation
in rule nmaki ng. These provisions require publication of
proposed rules, prior to rule making hearings, together
wi th information, including, anong other specifics,
agency coments on inplenentation and fiscal mtters.
The agency al so has the obligation to assure that
i nformati on published is accurate.

In the case of this ergononics rule, a brief

econom ¢ sumary, includi ng background di scussi on and
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met hods used to anal yze costs and benefits, was
published w th the proposed rule in Novenber 1999 and
was avail able for comment.

Public comments on the cost/benefit analysis
are summari zed in Appendix D to the Conci se Explanatory
St atenent. The conprehensive cost/benefit anal ysis
however was filed | ater contenporaneous with the
adoption of the rule :in May of 2000.

Al though it seens to ne that it would be
preferable to have the thorough cost/benefit analysis of
a proposed rule required by RCW 34. 05. 328 avail able for
consi deration during the period of public conment,
nothing in the statute specifically requires that that
cost/benefit anal ysis be conpl eted and avail abl e prior
to the public coment.

In this case, there was in fact public notice
of the general cost/benefit analysis of the Departnent
There was, in fact, public comment, on the costs and
benefits. The rule gave rise to concerns about costs of
i npl eentati on and these were specifically addressed in
the comment period without the Departnent's publication
of its conplete cost/benefit analysis. The Depart nment
consi dered these comments in its final cost/benefit
anal ysi s. Wether the docunentation concerning costs

and benefits placed in the rule nmaking file was
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sufficient to meet the requirenents of k. CW30.05.328(2)

is a separate question. In any case, | do not find that
the rul e nmaki ng process was defective due to the timng

of the filing of the cost/benefit analysis.

Petitioners next argue that the rules
I mpl enentation Plan also was not tinely filed. Like the
cost/benefit analysis, the inplenentation plan was filed
cont enporaneous with the rule's adoption in May of 2000.
My analysis of this issue is simlar to the |ast one.
RCW 34. 05. 328(3) requires an inplenentation plan to be
placed in the rule making file before the rules are
adopted. This requirenent was net. |’'l|l address the
chal l enge to the sufficiency of the inplenentation plan
separately.

Petitioners have chal |l enged whet her the
Departnent is authorized to regul ate work-rel ated
muscul oskel etal disorders, or, at |east, they argue that
nmuscul oskel etal disorders resulting frog workpl ace
factors are not enconpassed in the Departnent's
authority in RCW49.17.050. That stature requires the
Director of the Department of Labor and Industries to
promul gate health and ,safety standards end to control
conditions in workplaces for "gasses, vapors, dust or
other airborne particles, toxic materials, or harnfu

physi cal agents, and to set a standard whi ch nost
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adequately assures, to the extent feasible, on the basis
of the best avail abl e evidence, that no enpl oyee will
suffer material inpairnment of health or functiona
capacity, even if such enployee has regul ar exposure to
the hazard dealt with by such standard for the period of
his working life."

The Department and intervenor argue that

"harnful physical agents," the | anguage of the statute,
give rise to the MsDs. Petitioners argue that what
gives rise to MsDs is not a harnful physical agent. |'m
not sure who is correct about the neaning of harnfu
physi cal agents, but | do analyze the Departnent's
authority to regulate workplace factors contributing to
nuscul oskel etal disorders differently.

The purpose of the Industrial Safety and
Heal th Act of Washington is stated in RCW49.17.010 to
create, maintain, continue and enhance the industrial
safety and health program of the state. The Director of
the Departnent of Labor and Industries is directed by
RCW 49. 17. 040 to adopt rules and regul ati ons governi ng
safety and health standards for conditions of
enpl oynent .

RCW 49. 17. 050 (where the harnful physical

agent | anguage is found) has nore specific directives to

the Director of Departnent of Labor and | ndustries.
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| amsatisfied that the Departnent has
authority under section 010 and 040 to regul ate the
condi tions of the workplace for the health and safety of
wor kers and that includes those workpl ace conditions
causing or contributing to MsDs. | find that analysis
under section 050 is really unnecessary to determ ne the
Departnent's authority to regul ate.

Regardl ess of whether 050 is the source of.
authority for the regulation, it was ny understanding
fromthe argunent that the Departnment seens to agree
that its rule maki ng decision nust be based upon the

n

"best avail abl e evidence," which is | anguage that is

found in 050 and so that too will be a basis for

consi dering the appropriateness of these rules.
Petitioners next argue then that the

Er gonom cs Rules is not based upon the best avail abl e

evi dence Petitioners' primary argunment is that

epi dem ol ogi cal studies are not the type of scientific

evi dence required to anal yze the need for these rules.

I have | earned that epidem ol ogy studi es the incidence

and distribution of diseases or injuries in popul ations

and draws concl usi ons based on statistical associations

bet ween exposure and out cone.

Petitioners argue that superior scientific

met hod woul d i nvol ve random controlled trials and that

10
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random control led trials are the best evidence and
shoul d be used to support this type of rule making.
Petitioners point to sone specific randomcontrol trials
that they argue do not support the Departnent's
concl usion that these rules are needed or that these
rul es woul d acconplish the Departnent's goals.

First, let me say that it does not appear that
any court has determ ned that randomcontrolled trials
are necessary for determning the need for industrial
heal th and safety regulations: Courts, including the
Washi ngton courts in the Aviation West tobacco snoke
case, have allowed the use of epidemological studies to
support wor kpl ace regul ati ons, particularly with respect
to cancer-rel ated causes:

In this rule maki ng, the Departnent reviewed
hundr eds of epidem ol ogi cal studi es. The Depart nment
relied on conclusions of the National Acadeny of Science
Symposi um which was a synposi um of apparently 74
scientists and the National Institute of Cccupati ona
Safety and Heal th revi ew of hundreds of epidem ol ogi cal
st udi es. The individual studies vary in their
concl usi ons. Many show an associ ati on between MSDs and
wor k-rel ated physical factors when there are high levels
of exposure. The Departnment al so considered specific

random controlled trials that were identified by

11
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petitioners but canme to different conclusions about the
relationship between the results of those trials and
t hese rul es.

I amsatisfied that the epidem ol ogi ca
studies are appropriate scientifically based studies to
use in determ ning the need for workplace regul ations.
Epi deni ol ogi cal studies and the few random controll ed
trials that have been done, together are the best
avai l abl e evidence of the relationship between
nmuscul oskel et al di sorders and worki ng conditions.

The petitioners further argue with respect to
the scientific basis for the adoption of these rules
that the Departnent failed to nake a dose-response
anal ysis. The Conci se Explanatory Statenent outlines
t he reasoni ng of the Departnent in analyzing the
epi dem ol ogi cal studies and the workpl ace vari abl es of
anount, intensity, duration and frequency of the
physical risk factors in the workplace. These studies
fornmed the basis for the specific ergonomics rules
related to specific types, anounts and duration of
physical risk factors in the workplace and the
Departnent's anal ysis that reduci ng exposures as-the
rules require will reduce the incidence of injuries to
exposed workers.

I find that the Departnment was not arbitrary

12
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and capricious in its consideration of the random
controlled trial evidence referenced by the petitioners
inits reliance on the avail abl e epi dem ol ogi cal data
and the Departnment's own workpl ace injury data,
(including statistics that show over 50,000 workers
clainms for WMSDs each year), or in its analysis of how
specific reductions in exposure to physical risk factors
woul d reduce the incidence of MSDs in the workplace. It
is not my job to determ ne whether another person or
anot her agency conducting the anal ysis coul d have or
woul d have reached a different concl usion.

I"'mnow going to return to the petitioner's
chal l enge to the sufficiency of the cost/benefit
analysis. | believe that this is perhaps the nost
difficult analysis for the Court to nmake. The witten
cost/benefit analysis is a 63 page docunent wth
ref erences and survey questions attached.

Wth respect to costs, the Departnment relied
on enpl oyer survey data and a federal OSHA study to
determ ne the costs of inplenenting the rule. The
petitioners have argued that the Departnent's survey was
flawed in that the queries about workplace risk
exposures are not the sane as the physical risk factor
exposures that were finally adopted in the Departnent's

rule. Petitioners argue that the enpl oyer response rate

13
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was | ow.

The Departnent has countered that there was an
unusual Iy high response rate to the survey, in fact,

t housands of enpl oyers provi ded i nput about exposure in
t heir workpl aces. The Departnent argues that

di screpanci es between the survey questions and the
regul ati on woul d cause the cost estinmates to be higher
than they actually will be under the rule that was
finally adopted.

Petitioners also argue that the Departnent has
relied too heavily on the OSHA study to deternine
exposure data and unit cost estimates for conpliance
with the ergonomics rul e because the OSHA rul es being
consi dered were nmarkedly different than the rul e adopted
i n Washi ngt on.

The Departnent counters that although the OSHA
regul ations differed, the unit cost estinates for
particul ar ergononic controls are still a valid basis
for this analysis and are based upon judgnents of
experts in the field.

Wth respect to benefits, the Departnent's own
wor kers conpensation clai mcosts were anal yzed.

Epi demi ol ogi cal data and reports of 63 ergononic
prograns that have been inplenented were al so anal yzed

to determine what injuries, and, therefore, what

14
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percent age of clainms would be avoi ded by inpl enenting
ergonom ¢ regul ati ons.

Petitioners criticize the extrapol ati ons done
fromthe |ocal data and question the basis for the
estimates of injury avoi dance. The Departnment asserts
that the risk reduction estimtes are based on the
literature which showed a 50 percent reduction but only
a 40 percent figure was used by the Departnment to
comput e econom ¢ savi ngs.

Al of this analysis |led the Departnment to the
conclusion that the costs of inplenmentati on would be
around $80 million a year and that the econom c benefits
woul d be around $340 mllion a year. The projected
econom ¢ benefits in the departnent's anal ysis outwei ghs
econom c costs by 4 to 1. This analysis certainly does
provide a large margin for error before the Departnent's
conclusion that benefits outweigh costs would be
over cone.

In addition, the Departnent expects there
woul d be qualitative social benefits, which the statute
requires to be considered. They would include a
heal t hier work force and a healthier quality of life by

reduci ng those negative factors that are known to

acconmpany work-rel ated nuscul oskel etal disorders such as

living with pain, living with depression, reduced

15
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Il ong-termearning potential, and |l oss of famly
stability. The Departnent al so cites enployer benefits
such as | ess absenteeism |ess turnover, fewer training
costs and better productivity.

I amsure that there are many ways of | ooking
at the data, of adjusting, of extrapolating, of
di scounting. There is no certainty in any of the
projections that have been nade.. However, | concl ude
that the Departnent did accunul ate docunentati on of
sufficient quantity and quality to support its
conclusion and | conclude that the Departnment was not
arbitrary and capricious to conclude that the benefits
of this rule outweigh its costs.

Finally, the petitioners challenge the
sufficiency of the inplenentation plan. RCW
34.05.328(3) requires putting an inplementation plan in
the rule making file at the tine before adopting the
rule. The plan nmust address how the agency plans to
i npl erent and enforce the rule, including a description
of the agency resources to be used; how the agency pl ans
to informand. educate people about the rule; how the
agency plans to pronote and assist involuntary
compliance; and to evaluate and to plan on how t he
Departnent will evaluate whether the rule achieves its

pur pose.

[
N
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The Department's inplenentation plan addressed
each of the four issues required by the statute and the
Departnment was not arbitrary and capricious in adopting
atime line for inplenmentation of the rule or neans of
assi sting enployers and inform ng them about
i npl ementing the requirenments of this rule.

Accordingly, | will uphold the rule making
process.

Are there any other questions? | know t hat
there were lots of smaller issues that were addressed in
the briefing and are there other issues that needs to be
addressed in this ruling?

MR. FURST: | don't have anything, Your Honor.

MR. O CONNELL: Nothing further, Your Honor.

THE COURT: Whuld you like to just agree anong

yourselves as a time for presentation on a Friday notion

cal endar or would you like ne to set one here in court.

MR. FURST: | think we can reach an agreenent.

MR. O CONNELL: We shoul d discuss that anpbngst
our sel ves, Your Honor.

THE COURT: Best tinme would be a Friday notion
cal endar .

MR. FURST: Thank you, Your Honor.

(Proceedi ngs concl uded:)

17
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CERTI FI CATE

STATE OF WASHI NGTON )
COUNTY OF THURSTON ;SS
I, Carolyn M Koinzan, Oficial Reporter of the
Superior Court of the State of Washington, in and for
the county of Thurston, do hereby certify:

That the foregoing pages conpronise a true and
correct transcript of the proceedings held in the
above-entitled matter, as designated by Counsel to be

included in the transcript, reported by me on the 12'"

day of July, 2002.

Carolyn M Koi nzan, Reporter
C.S.R No. KO NZCvb050W

CERTI FI CATE
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